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On the other hand, Taft criticized the Australian Industries
Preservation Act of 1906-10 for " conferring on the judges and
courts a power which ought never to be entrusted to them.    It
is submitting not to their legal, but to their economic and business
judgement questions for decision that are really legislative in
character 5J.1    It may be noted that under the Australian Act
the courts have to decide, among other points, whether an action
is intended to be " to the detriment of the public ", whether the
preservation  of a  certain  industry is  " advantageous  to  the
Commonwealth, having due regard to the interest of producers,
workers, and consumers ".    Having lived through the Thirty
Years'  War of the " Freirechts-Schule"  since Tail's  book was
written, we have become more conscious of the artificial character
of his distinctions.    We now know that, however carefully we
may draft our statutes, we shall never be able altogether to avoid
" judicial legislation ".    Nor can recourse to common law pre-
cedents secure for us absolution from this " sin ".    Any differ-
ences that may exist in this respect between the Australian Act
and the " rule of reason " will, at most, be differences in degree.
The critics of the Supreme Court may also have overlooked
that a restrictive interpretation of a criminal statute is always
permissible in favour of the accused, provided there are adequate
reasons for it.    The history of the administration of criminal
justice shows an abundance of instances of this kind.2    The real
criticism which might justly be levelled against the Supreme
Court is not that it introduced the test of reasonableness, but
that it did not throughout apply it in an equitable manner.
Proof of this, among others, the inclusion among the prohibited
types of combinations of labour organizations without any test
of reasonableness.3    On the other hand, the initial exclusion of
combinations  of manufacturing firms from  the  scope  ef the
Sherman Act4 had the effect upon the public mind as well as
upon Congress of discouraging hope " that the statute could be
used to accomplish its manifest purpose and curb the great
1 Taft3 op. cit, p. 115.
2 See also^ Stephen, History, Vol. Ill, p. 360 : " It is one thing to say that no one
shall be convicted of a crime unless his conduct is explicitly condemned by a written
law.   It is another thing to say that no excuse for what would otherwise be a crime
shall be admitted unless it is explicitly provided for by a written' law."
8 Thurman Arnold, Folklore of Capitalism, p. 212 ; Robert H. Jackson, The Struggle
for Judicial Supremacy, p. 63 ; J. A. Emery, " Labour Organizations and the Sherman
Law ", Journal of Political Economy, Vol. XX (1912), p. 899. , On the present position
Th. Arnold, Bottlenecks of Business, p. 249 ; moreover, the Apex Hosiery case, 60
Supr. Court 982 (1940) and the comment on it by R. Steffen, 50 Tale Law Journal
(1941), p. 787.                        * United States v. Knight, 156 U.S.i (1895).